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The Supreme Court provided relief to 32,000 stranded homebuyers of Jaypee Infratech Ltd.
after the company failed to hand over apartments. But what it ordered is not entirely
consistent with the framework of the Insolvency and the Bankruptcy Code, experts told
BloombergQuint.
In its September order, the apex court had directed:

Jaiprakash Associates Ltd., the parent of Jaypee Infratech Ltd., to deposit Rs 2,000 crore
with the court.
Directors of Jaypee Infra and the parent company to seek the court’s permission before
leaving the country.
Amicus curiae to participate in meetings of the committee of creditors to espouse the
cause of the homebuyers and protect their interests.
The interim insolvency professional to submit within 45 days, an interim resolution plan
that protects the interests of the homebuyers.

In a unique situation, the apex court has taken egalitarian measures to protect the interests
sof
the homebuyer by lifting the corporate veil and directing the parent company of the builder,
which is not party to the proceedings, to deposit a hefty amount with the court, Arjun Gupta,
head of insolvency law practice at Nishith Desai Associates, told BloombergQuint.

“

In the present case, the homebuyers’ liability of around Rs 20,000 crore is significantly
more than that of the financial creditors’ liability of Rs 500-600 crore, which has led the
Supreme Court to take steps that are beyond the scope and ambit of the Insolvency and
Bankruptcy Code.
Arjun Gupta, Head Of Insolvency Law Practice, Nishith Desai Associates

Abir Roy, litigation partner at Lakshmikumaran & Sridharan, said the Supreme Court has used
its inherent powers under Article 142 of the Constitution of India to do complete justice.

“

Under the code, the committee of creditors consists of financial creditors only. In
including Jaypee Infra’s homebuyers in this committee, the Supreme Court has gone
beyond the mandate of the code.
Abir Roy, Litigation Partner At Lakshmikumaran & Sridharan

Gupta, however, argued that this may just be the need of the hour to protect the needs of the
homebuyers who have no further recourse.

The lack of any other option stems from provisions of the code that prevent any legal action
against a company facing insolvency proceedings. The homebuyers were rendered remediless,
Ashwarya Sinha, the lawyer representing them, told BloombergQuint.
That’s because the National Company Law Appellate Tribunal, in another matter involving
AMR Infrastructure, laid down that consumers don’t qualify as creditors under the insolvency
code. Left with no remedy either before a consumer court or under the insolvency code,
Jaypee Infratech’s homebuyers had filed a public interest litigation challenging the
constitutionality of the code.
Also Read: Will Homebuyers Get Parity With Jaypee Infratech Lenders?

The Bankruptcy Board Fix
The insolvency application against Jaypee Infra led to critical decisions not just by the
Supreme Court but also the Insolvency and Bankruptcy Board of India.
The board in August paved the way for a fourth category of “other creditors” to submit their
claims. Till then, claims by only financial creditors (lenders), operational creditors (vendors)
and workmen (employees) were accepted by the interim resolution professional.
This, however, does not improve the position of homebuyers, Gupta pointed out.

“

Till you change the substantive rights of “other creditors” within which homebuyers are
currently bracketed or decide to put homebuyers in the category of financial creditors,
the position does not change.
Arjun Gupta, Head Of Insolvency Law Practice, Nishith Desai Associates

The substantive rights include, for instance, the right to receive proceeds on par with secured
financial creditors in the event of liquidation.
In another change, the bankruptcy board last week notified an amendment - that the
resolution plan must include a statement as to how it has dealt with the interests of all
stakeholders, including financial and operational creditors.

“

“According to the amended regulations, a resolution plan shall include a statement as to how it has dealt
with the interests of all stakeholders, including financial creditors and operational creditors, of the
corporate debtor.”

Roy of Lakshmikumaran & Sridharan said ‘stakeholders’ could apply to anybody who is
affected by insolvency of a company.

stakeholders, akin to the good faith duty of a director under the Companies Act.
Abir Roy, Litigation Partner At Lakshmikumaran & Sridharan

The extent of the benefit to all stakeholders is, however, unclear. It remains to be seen what
the impact of including this statement in the resolution plan will be, Roy added.

“

Most of the insolvency matters are at the admission stage. When a resolution plan gets
approved by the committee of creditors and the NCLT, the courts will again see a flurry
of cases filed by such ‘stakeholders’ aggrieved by the resolution plan.
Abir Roy, Litigation Partner At Lakshmikumaran & Sridharan

The code provides limited grounds for admitting an appeal against the plan, such as violation
of an existing law, material irregularity in exercise of powers by the resolution professional
and when dues of operational creditors have not been accounted for.
The courts may admit these petitions on grounds of public interest, much like in the Jaypee
case, if the interests of stakeholders are not taken care of, Roy said.
Also Read: Lenders, Jaypee Homebuyer Representatives Meet To Discuss Interim Solution
Nilang Desai, a banking and finance partner at law firm AZB & Partners, said, “To ‘deal with a
stakeholder’ does not, to my mind, mean that you have to make payments. It simply implies
that you tell them what is going to happen to them pursuant to the resolution plan and not
leave uncertain how their claim or interest will be treated.”
This amendment to the regulations does not change the rights conferred on the stakeholders
under the insolvency code, he said.

