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IN THE HIGH COURT GF JUDICATURE AT BOMBAY
ORDINARRY ORIBINAL CIVIL JURISDICTION

NOTICE DF MDTION NO. 1616 OF 2005
SUIT NO.1A98 OF 2005

Eurokids International Pvt.Ltd. Plaintiff
versus

India Book Distributors Egmont .
Books Ltd. Defendant

Mr.Birendra Saraf with Vivek Kashpalla, Vyapali
Desai and Prashant Katlria, /Hy Nishith Desai &
Co. for plaintiff.

’Mr.viran Tulzapurkar 1/h¢ M/s.Ajmerwala & Co.
for defendant no.i. o

Mr. S. Thacker for defendant no.a.

CORAM 1 8. C.DHRRMRDH]KRRI, Jo
DATE 1 Sth ﬁugust 2005
PC

1. This® Notice of Motion is taken out for

following reliefs 1~

a. that pending the hearing and final
disposal of the present suit the
Defendant No. 1 their sarvants,
representatives, agents, distributors,
dealers and employees be directed by an
order and injunction of this Hon’bhle
Court to deliver-up to Defendant No.2 or
the Plaintiffs as Dafendant No.2’s
exclusive licensee, all copies of the
impugned TinTin books and to certify the
same in writing to this Hon'ble Court and
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te the Plaintiffy

be that pending the hearing and final
disposal of the present suit the
Dafendant Mo. i their servants,
representatives,  apgents, distributors,
daalers and enployees be restrained by a
temporary order and injunction of this
Hon’ble Court from in any manner
whatsoever importing, distributing or
salling TinTin books in Indiajg

c. that pending the hearing and final
disposal of the present suit the
Defendant No. 1 their servants,
representatives, apgents, distributors,
dealers and employees be ordered to
recall all TinTin books alraady
distributed by the Defendant and to
certify the same -in writing to this
Hon'ble Court anq‘to the Plaintiffy"

2. On  1@th June 2005, I had passed an ‘ordor
recording statement of defendant no.1's advocate
that first defendant has no objection if for a
limited dura;ion ad-intarim nrdcf in terms of
prayer clause (b) is uraﬁted. Time was pgranted
at the request of said advocate to file nffida§it
in reply and after the same and rejoinder thareto
has been filed, with consent of both sidesy the

motion has been heard by:me finally.

3. The suit has been filed by the plaintiff in
it's capacity as an exclusive licensee of one
Egmont Books Limited, United Kingdom. The
exclusive license is for importing and
distributing various titles including "fINTIN“ in

the territories of India, 6rilanka, Nepal,
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Bangladesh, Bhutan and Maldives.

4, It is the came of the plaintiff that second
defendant 1s ore of the largest children book
publiéhers in the United Kingdom. Its catalogue
caters to children of all apes, featuring popular
licensed characters such as Winnie~the-Pooh and
Thomas the Tank Ennine,_an impressive picturs
book list with stars such as Helen Oxenbury and
Colin and Jnchi Hawking, as. wel} as an

award-winning fiction ligt with authorl such as

Jamila anin, William Nieho non, Miahgol Morpurgo

and Rnna Fine. Defendant:No.2 is also the UK

publisher of the English T relations of TinTin.

S First defendant is a diltributor of books in

India. Plaintiff submita hat. - ohe Casterman
Editions had the exclusive publishing rights
relating to Herge’s TinTin anﬂ had the sole and
exclusive right to exploit the publishing rights.
Defendant No.2 entered into an agreement dated
July &3, 2081 with the. said Casterman Editions
whereby Casterman Editions granted to Defendant
No.2 the exclusive right to publish and
distribute TinTin books in various territories
including India. Vide Article 2 of the said

agreement Defendant No.2 awns the worldwide

copyright in the English Translations by Lleslie
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Lonsdale Cooﬁoh 3nd7 Michaal . Turner in the
Adventures of TinTiﬁ serias together with a
numbher of trademark - vegistration in Snowy,
Professor Calchlu: and‘Thomson & Thomson. A copy
of the agreement . is ﬁarkod‘aa_nnnaxura~ﬂ to the
plaint, Thus, - 'of the: basis of Annexure-A and
ownership of doflndant~ﬁds2 that plaintiff has
acquired exclusive iypurtation, di:triﬁutinn and
other rights und(ﬁ ynn"‘ agraenent ,dated 27th

September 2004 ‘by them  with

defendant nu;a. agre-nnﬁt is

annexed . &% dontended by
Mr.Sar#f: - 1 aﬁpoaring for
pléintiff vgﬁ?@ onee - & usive license tp
inport and,&%;tribﬁtg var itles published by
defendant na & in the, ténFitdries set out 'in the
unreamentv ie ' ! ; be any
guestion of. first def‘ndant bringing in these
titles within  the terriéorins earmarked in the
agreement ﬁnnoxqre—B. He ihvites my attention to
various ’clnu;as of this‘anraeuant and contends
that agreement - is " effective from 1st January
zes2. The said agreement is in force adnittedly
till 1st September 2005 and i; likely to be

renswed.

6. Mr. Baraf submits that in or about January

2005 plaintiffs attention was invited to the fact
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that titles which are covered by agreement
(Annexure—B) but which are not distributed or
imported by the plaintiff, were available in the
Indian warket. The plaintiff purchased some of
the titles, He submits that these titles had
been illegally imported inte India by defendant
no.i. It appears that these titles ware acquired
through Little Brown & Cp. of United States of
America (UBA).. He states that M/s.Little Brown

& Co. is the American Publishér of TinTin

titles. However, WM/s.little Brown & Co. has’

been pranted rights by Casterman in respect of
these titles only for the territory of USBA..
Thus, +the books imported and distributed by
M/s.Little Brown & Co. in USA cannot be imported
and distriguted in India by first defendant.
Such an  action on their part contravenas
agraement at Annexure~B and defeats plaintiff’'s
rights thereunder. Since M/s.Little Brown & Co.
itself bhas no authority to import or distribute
the +fitles in question in India, then they could
not have created any rights in favour of first
defendant. Therefore, first defendant cannot
urge that they have derived rights from

M/s.Little Brown & Co..

7. Mr.Saraf invites my attention to the E-Mail

correspondence (Annexure~C) between second
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defendant” and M/s.Little Brown & Co.. He submits
that in such correspondence, M/s.Little Brown &
Co. had assured the second defendant that they
would not import or distribute TinTin Books in
. India. He, therefore, submits that importation
and distribution in India of the books is
unauthorised and in violation of the rights of

plaintiffs.

a. Mr. Saraf invites my attention to  the
correspondence between plaintiffe and first
defendant . as well as thair respective advotates
and submits  that first defendant are guilty of
infringement of copyright of the plaintiff on
account ,of illegal and unﬁuthdrised importation,
distribution and sale. of TinTin books in India.
He. reiterates that plnintiffs‘are the exclusive
licensees ‘and the agreement between them and
second defendant is the proof of rights creétud

in favour' of plaintiffs

G In support of his submissions Wr.Saraf
invites my attanéion to definitions in Copyright
Act, 1957 (hereinafter referred to as "the Act"
for the sake of brevity) and more particularly
term "Exclusive Licence" (Section 2(jl1), the word
"Literary Work" defined in section 2(o) and the

term "Work" defined in Section 2(y) of the Act.
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He also invites my attention to Sections 14, 18
and 19 as well as Section S1 of the Act. He also
takes ne through Chapter-XII and muwé
particularly Section S4. Mr.S8araf alsoc relies
upon & Division Bench decision reported in
AIR~-1985-Delhi-&3. He submits that the said
decision is rendered apgainst first defendant

herein.

1. Mr. Thacker appearing for second defendant
confirms that an agreement (Annexure-B) has been
arrived at between plaintiffs and secopd
defendant. He confirms that the same ‘ is

subsisting, He supports the pleas of plaintiff.

1. Mr.T;lzapurkar appearing for contesting
defendant no.1 firstly submits that the suit is
not maintainable. He invites my attention +to
Section 61 of the Act. He submits that sub
section (1) of Section &1 makes it mandatory that
in a suit instituted by an exclusive licensee
regarding infringement of Copyright, the owner of
the copyright must be made a defendant. This is
subject to the Court directing otherwise. He
subpits that the said provision confers right
upon  the owner to dispute the claim of exclusive
licensee. He submits that the so called rights

of the plaintiff are those set out in paras & and
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4. He subamite that these rights are derived
through sacond defendant. However, second
defendant is the publisho% of children books in
UBA. . On  the own showing of the parties
Casterman Editions had the exclusive publishing
rights relating to the work in ﬁunltiun (TinTin).
Admittedly, Casterman is not joined as a pariy.
He submits that clause 1@ of the Agreament at
Rnnexuré—ﬂ is very clear., It is in respect of
ownership rights of Casterman. He invites ay
attention to clause 13 of the agreement at
Annexure-A also. He submits that plaintiffs have
no title adaittedly. Thereafter, relying upon
Section 17 of the Act, Mr.Tulzapurkar subnits
that in terms of proviso (&) thereto, it is clear
that who ahali be the first owner of copyright in
the work in question. He emphasises the words
"Propristor" appearing in the said proviso. He
also reliss upon Bection 18 of the Act and
contends vehewmently that +there has to be an
assignment, whereas in the present cese it is
just a licence. Such licence does not create any
right inv favour of the plaintiffs.
Alternatively, he subwits that unless and until
the plaintiffs establish their title through
original owner, they arae not entitled to any
relief. In that behalf, he relies upon agreement

at Annexure-B and contends that merely joining of
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second defendant would not be of any assistance
ta the plaintiffs. Mr.Tulzapurkar also invites
my attention to the publications which are
annexed to the affidavit in rejoinder and submits
that M/s.Little Brown & Co. are the copyright
owners. He submits that in the light of this
position in law as well as on facts the
plaintiffs are not entitled to any reliefs in
this suit. Consequently, they are not entitled
to any interlocufury injunction. He submits that
the judgement reported in AIR~1985-Delhi~29 has
no application to the facts and circumstances of
present case. The plaintiff has not been
appointed as a sole and exclusive importer and
distributor of TinTin books in India. There are
other distributors/importers who are bringing
these titles into India. Unless and until an
agreemeﬁt appointing plaintiff as sole and
exclusive importer is placed on record or any
other material is produced, there is no guestion
of plaintiffs élleged rights being infringed. On
the other hand, there is an inmplied
acknowledgement that other persons are also
entitled to import and distribute into India the
TinTin titles.

1z, Apart from the fact that there is no prima

facie case made out, he submits that plaintiff is
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disentitled to eclaim any reliefs Ffirstly on
account of inordinate delay and laches and
secondiy on account of deliberate confusion
created by them about idéntity of first
defendant. In that behalf, he relies upon para
15 of the affidavit in reply filed by first
defendant, He states that first defendant has
purchased books in question from Amcorp Books
Limited and not from M/s.Little Brown & Co.

Therefore, the correspondence between M/s.Little
Brown & Co. and second defendant cannot be of
any assistance. He relies upon certificate dated
16th June 2085 in this behalf. He submits that a
deliberate confusion on the basis of a bdgus
agreement 'is created by plaintiffs and by virtue
of their conduct they are not entitled to any

discretionary and equitable reliefs

13. For all these reasons he submits that the

Notice of Motion be dismissed.

14, My, Baraf has invited my attention to the
affidavit in rejoinder and more particularly para
13. He also invites my attention to the
annexures to the affidavit in rejoinder wherein,
according to him, it is nade clear that
M/s.Little Brown & Co. would not distribute the

books in guestion into India. The right
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conferred on Little Brown & Co. is restricted to

territories mentioned thevein.

15. With the assistance of learned counsel
appearing for both sides, I have perused the
plaint, annexures thereto and the affidavits
filed on record. I have also perused the
decision relied upon and the relevant provisions

of the Act.

16, In my view, plaintiffs have made out a
strong prima facie case and they are entitied to
the injunction as prayed for, The balance of
convenience is in their favour and during
subsistence of their agreement if first defendant
is all;wed to import into India the titles in
question, plaintiffs will suffer grave loss,
irreparable harm and injury. My - reasons for

these conclusions are set out hereinbelow.

17. Copyright Act, 1957 is an Act to amend and
conselidate the law relating to Copyright. The
term "Copyright" for the purposes of this Act has
a4 meaning assigned to it in Section 14. Section
14 insofar as relevant for our purpose reads

thus:—

"14. Meaning of copyright - (1) For the purposes
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of this Act, "copyright" means the exclusive
right, subject to the provisions of this Act, to
do or authorise the doing of any of the following
acts in respect of a work or any substantial part
thereof, namely -

(a) in the case of a literary, dramatic or
musical work, not beinp a computer. programme~

(i) to reproduce the work in any material
form including the storing of it in any
medium by electronic meansg

(ii} to issue copies of the work to the
public not being copies alveady in
circulationy .

(iii) to perform the work in publie, or
communicate it to the publicy

(iv) to make any cinematograph film or
sound recording in respect of tha workg

(v) to make any translation of thé workj
(vi) to make any adaptation of the workj
(vii) to do, in relation to a translation
or an adaptation of the work, any of the

acts specified in relation to the work in
sub clause (1) to (vi)."

Section 16 of the Act states that no person shall
be entitled to Copyright or any similar right in
any work, whether published or unpublished,
otherwise than under and in. accordance with
provisions of Copyright Ret or of any law time
being in force. Chapter-IV deals with ownership
of Copyright and the rights of the owner. It is
pertinent to note that Copyright is capable of
béing‘ assigned and the mode of assignment is ;ot
out in Section 18. Section 21 pernite

relinquishment of the right of an author of a

01876



HIGH COURT, BOMBAY

((~13-))

work. If the term "Copyright” as defined by the
Act is understood, then it is clear that it means
exclusive right subject of course to the
provisions of the Act to do or authorise doing of
any of the acts in respect of a work or any
substantial part thereof (See Section 14). It is
not disputed nor it could be disputed that the
term '"Work" means a literary work, dramatic,
musical or artistic work, The term ‘“Literary
Work" is defined in Section 2(0) of the Act and
it is an inclusive definition. In other words,
both sides do not dispute that the present  work
is covered by the Copyright Aect, 1957. The
rights flowing in favour of the parties before me
are thus governed by this Enactment. If the
enactment is perused as a whole and in the light
of the Freamble thereof, then it is clear that
the civil remedies available in Chapter-XII could
be availed of by the plaintiffs. For the
purposes’ of Chapter-XII, unless context otherwise
requires, the expression of “Owner of Copyright"
shall include an exclusive licensee. An
exclusive licence means a licence which confers
on  the licensee or on the licensee and persons
authorised by himy, to the inclusion of all other
persons including the owner of Copyright, any
right comprised in the copyright in a work. That

copyright can subsist insofar as  the Act



HIGH COURT, BOMBAY

({~14~))

complained of is also not disputed by the counsel
for parbties. In other words, Section 51 of the
Act providing for infringement of the copyright
covers acts which are complained of by the

plaintiffs is not in dispute.

18. The substance of the complaint by the
plaintiff i; that their copyright has been
infringed because of the acts of first défendant
in importing and distributing in India the Works
(TinTin books) - in quq;tion. In my view, if
Section 51 is perused in the light of Section 54
of the Act and the term "Exclusive Licensee" as
defined therein, then tha plaintiffs can
institutg present suit against first defendant.
Théy are not prevented in any manner in relying
upon the agreements (Annexures-A and B). More
particularly, agreement at Annexure~B. A careful
perusal of the agreemants would indicate that
M/s.Casterman controls the exclusive publishing
rights relating to "Herge’s TinTin". They Hava
the sole and exclusive rights to exploit the
publishing rights of the work. However, second
defendant owns English Translation of TinTin by
Leslie Lonsdale & Michael Turner through out the
world. Casterman and second defendant have
co-operated with each other and brought about a

union of their rights.. They want to jointly
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publish and distribute the wark in question
through out the world excluding USA.. If
annexures to the rejoinder affidavit are perused
carefully, it appears that M/s.Casterman have
insofar as USA is concerned, conferred same
rights in favour of M/s.Little Brown & Co.. The
issue before me is not of exclusive publishing
rights but of importation and distribution of the
work in guestion. That such an aspect is covered
by the Act is not in dispute at all. Now, it is
this right of M/s.Casterman which is acknowledged
by second defendant. Clause i@ of Agreement at

Annexure—A reads thus 1-

"ARTICLE 19. OWNERSHIP OF RIGHTS :—

(a) It is hereby acknowledged that
Casterman controls the exclusive
publishing rights relating to the
Adventure of Tintin series which it is
licensing to Egmont for the duration of
this Agreement. (On termination or expiry
of this Agreement, all publishing rights
granted herein to Egmont by Casterman
shall ravert to Casterman."

A bare perusal of the same would indicate that
Casterman’s rights have been acknowledged by the
second defendant and during the duration of the
agreement at Annexure-A Casterman has pgiven
licence to Egmont Books Limited (Defendant no.?)
to do the acts mentioned therein. Prima facie

Mr.Tulzapurkar's contention that this arrangement
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is a licence and not an assignment in favour of
defendant no.2 has no substance. I am not
concerned with the rights of second defendant qua
Casterman. That is not the subject matter baefore
ne. In any event, I am of the view that first
defendant cannot question the agreement betwean
defendant no.2 and Casterman. It is not open for
the first defendant to urge that publication and
distribution rights through out the work are not
assigned by M/s.Casterman to second defendant,
according to the Act. In my view, perusing the
entire agreement at nnne&uée—n, in the light of
the relevant provisions of Copyright Act and more
particularly Sections 18 apd 19 thereof, leave me
in no manner of doubt thlt:thl same would satisfy
requirement stipplatnd therain. That apart, that
agreement cannot be h}unhad aside by taking
recourse to the Act because insofar as
M/s.Casterman and second defendant is concerned
they have accepted that the rights controlled
exclusively by Casterman are being shared jointly
by second defendant and them. Mr.Tulzapurkar was
unable %o point out anything from the record
which would indicate that the Agreement at
Exhibit-A s not in accordance with Copyright
Act, 1957 assuming that the same apﬁlies to it.

19. Coming to the agresment at Annexure-B. It

01
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is clear from a perusal thereof that it is an
exclusive licence +to import and distribute the
titles in the territory. The term "Titles" is
defined in clause 1(d) and word "Territory" is
defined in eclause 1(b) of the Agreement. The
appointment is as an exclusive licensee. It is
clear that second defendant has very clearly
permitted the plaintiffs to import and distribute
the +titles in the territory to the exclusion of
all others. That this agreement is in force till
1st September 2005 is clear. Not much can be
made about the same being made oparative from 1st
January 2002. Ultimately one is concerned with
substance of this agreement and the nature of
rights conferred thereunder. That it is an
assign&ent is very clear from a perusal of clause
17 of the agreement (annexure-B). This agreement
will have to be read as a whole. 5o read, in my
view, it cannot be assailed on the ground that it

does not constitute an assignment of copyright.

za. The contention of Mr.Tulzapurkar that the
plajntiff cannot maintain present action is
therefore untenable. If the definition of the
term "Exclusive Licence" coupled with civil
rights conferred by Section 54 on such licensee
are perused, then it is not permissible far the

defendant no.1 to urge that the plaintiffs cannot
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maintain present suit in the absence of
Casterman, Similarly, they cannot contend that
mere joining of Egmont Books Limited (second
defendant) is of no use. For the purposes of
claiming reliefs against first defendant andg
making out a prima facie case of infringement of
plaintiff's copyright, it is not necessary far

the plaintiffs to join M/s.Casterman.

21. Equally untenable is the plea that the
plaintiffs cannot prevent importation and/or
distribution by the first defendant of the . work
in guestion. A perusal of the correspondence
between second defendant and M/s.Little Brown &
Co. leaves me in no manner of doubt that
M/s.Little Brown & Uo. could not have permitted
any party to distribute and import the titles in
question in India. That is the fact acknowledged
by them. Therefore, purchase of the books
through = M/s.Little Brown & Co. is of no
consequence at all. As to whether the plaintiffs
would ultimately succeed in proving the averments
in the plaint and more particularly in paras 7
and 8 thereof, with the assistance of this
carrespondence is ‘an aspect which need not be
gone into at this stage. Suffice it for me that
the plaintiffs have pleaded that M/s.Little Brown

& Co. itself has no right and authority to
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import and distribute "Tintin" in India. That is
a case which the plaintiffs will have to prove at
the trial, if necessary. However, for making out
a prima facie case insofar as first defendant are
concerned, it is not necessary for the plaintiffs
to prove the aforesaid aspect. All that thay
have to show is that they derive the rights from
second defendant which is not disputed. If  the
rights &s derived under the agreemant with the
second defandant are of importation and
distribution of titles in guestion exciusively,
then save and except through the plaintiffs,.the
said titles cannot be imported or distributed_ig\_

India.

a2, I ‘find absolutely no substance in the
contention that the agreement at Annexure-B does
not appoint the plaintiff as sole, ex;lusive
importer and distributor of TinTin Books in India
and ‘othér importers/distributors are not
prohibited in doing S0, This submission
overlooks the agreement and more particularly
clause & thereof. The said clause (appointment)
has o be perused in it’s entirety. It is clear
that Egmont Books Ltd. has agreed not to sell
the titles to any person or company other than
the plaintiff in the territory mentioned in the

agreement. In fact, the agreement goes as far as
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stating that second defendant shall not sell the
titles to any person or company outside the
territory or sell them in the territory uniess
mutually agreed otherwisa. Thus, the second
defendant has agreed with the plaintiffs not to
sell %o any person or company outside the
territory mentioned in the agreement the titles
which are meant for sale in the territory ekcept
by mutual agreement. If such is the nature of
arrangement, then it is not open to the first
defendant to contend ?hat therae ;s no  exclusive
impuvtatiﬁn _o% distvibﬂ%i&ﬁ, ?iph; ereated in
favoun of the plaintiffs in respac;xof tervitory
mentioned in_ the agreomtntf Therefore, in my
Qiew, when - it is not . disputed that first
deFendan; have admitteﬁly _imported and
distributed the titles in AMéstion in Iﬁdia, then
there is a breach or violation of the Agreement
at Exhibit-B, It is clear that  permission to
impord  and distribute the tit}es is not granted
to the firgt defendant by either second defendant
or the plaintiffs. If the exclusive rights of
the plaintiffs are being violated or breached by
the first defendant’s acts of importation or
distribution of titles in guestion in India, then
the plaintiffs have made out a case of
infringement of their copyright. nftér having

concluded that the nature of arrangement amounts
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to grant of exclusive licence and that such
licence would cover the acts contemplated by the
Aet, then the plaintiffs have prima facie
established a case of infringement of their

copyright by.first defendant.

23. Once it is established by the plaintiffs
that their rights are exclusive and the same have
been infringed, then the contentions with regard
to the identity of first defendant need not be
seriously considered. In the rejoinder affidavit
it is pointed out by the plaintiffs that Ffirst
defendant have been trading in India in the names
“India Book Distributors” and "India Book
Distributors (India) Limited". Their identity
with each other prima facie is established.
Therefore, ‘merely because the word "India"
appears after the words "India Book Distributors”
and that one of the entities is a limited
company, it is not of much consequence. That
their registration as firms or companies and they
have been operating from various places/regions
in India, is also not of any relevance. Insofar
as present case is concerned, in para 5 of the
affidavit in reply, First defendant themselves
state that their associate has imported two
consignments of TinTin Books in India (27th

December 204 and 2eth February 20Rn3)

01
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Therefore, importation and distribution by the
first defendant is complete. Accepting the pleas
of firet defendant about identity of the party
distributing and importing the works in question
would amount to violating the provisione of the
Aot in  letter and spirit. The aspect of sa
called delay also need not detain me inasmuch a;
consignments have come in India on 26th February
e0es. There is not much delay, leave aside any

"laches.

24, Lastly, the plea that M/s.fmcorp Ltd.  bas
dispatched the books into India through various
purchasers i§ algo untenable, The so called
certificate of M/s.Amcorp Ltd. does not mention
anything except their understanding. First
defendant has not brnduced any other material
about the rights of M/s.Amcorp. M/gs.Amcorp Ltd.
has nobt filed ahy affidavit setting out the
circumstances in which the certificate has been
given, It is rightly pointed out by Mr.Saraf
that M/s.Amcorp'Ltd.’s certificate cannot carry
the matter further. The veracity of the
certificate as well as it’s pgenuineness is

questioned by plaintiffs and in my view rightly.

&5, Having admitted that the titles in question

have been imported into India and also stating
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that there are others who are so doing, in my
view, is sufficient +to hold that balance of
convenience lies in favowr of plaintiffs, When
importation and distribution into India is not
disputed by first defendant and considering that
they have not placed on record any document
evidencing permission 4o do so, then clearly
both, balance of  convenience and irreparable
injury, are aspects which have to be held in
favouwr of plaintiffs.

26, There is one more reason why I am inelined
to do so. As early as on lst August 1984 the
Hon'ble Delhi High Court in a decision to which
first defendant herein is a party, considered
more or iess identical controversy. The Delhi
High Court while issuing an injunction against

the first defendant herein has observed thus -

"When certain  American books ware
imported into India without licence of
its copyright owner, viz. an exclusive
licensee, for selling or distributing
them in India, the import was
infringement of copyright. It wmay be
that the importer distributors were not
printing these books and are not guilty
of what is called primary infringement.
But = when they issue copies of these
titles for public distvibution they are
guilty of secondary infringement. Rlso,
issue of copies for public distribution
is publication within the meaning of 5.3.
What matters is the issue of copies in
India for purposes of infringement.
Whether they have already been published




HIGH COURT, BOMBAY

((~24~))

lawfully in America is of little
conseguence. The importation, sale and
public distribution of American Editions
constitute infringement of copyright of
the exclusive licensee. It is alsc an
infringement of copyright knowingly to
import into India for sale or hire
infringing copies of a work without the
consent of the owner of the copyright,
though they may have been made by or with
the consent of the owner of the copyright
in the place where they were made. In

America the subject books were lawfully
published, it is true. But they cannot
cross the borders of India infringing the
copyright of the exclusive licensee.

Importation of books which are
"infringing copies of the work" is an
infringement. So is the sale thereof

If any person, without the licence of the
capyright owner, imports into India for
the purpose of selling or distributing
for purposes of trade the literary work,
the copyright is infringed, any
importation of infringing copies is
therefore an. .infringement unless it is
for the importer’s own use. American
books may . be lawfully published in
America. But  when the copies of those
piblications are ‘imported into this
country, an action for infringement would
lie in this country against the importer
in respect of those copies. An action
would also lie against any person who for
instance. sold or distributed such copises
here, because the books have been
imported and sold without the licence of
the owner of the copyright or his
exclusive licensee.

Benerally speaking, whenever there is
misappropriation of intellectual praperty
of which the primary beneficiary is the
copyright owner there is infringement of
copyright. Copyright is a property
right. Throughout the work it is
regarded as a form of property worthy of
special protection in the ultimate public
interest. The law starts from premise
that protection should be as long and as
broad as possible and should provide
those exceptions and limitations which
are essential in the public interest."



HIGH COURT, BOMBAY

((~25-))

Mr. Tulzapurkar could not seriously dispute +that
first defendant herein and before Delhi High
Court are the same. However, he states that some
aspects of the matter raised before me were not
urped before the Delhi High Court. In my view,
the " law laid down by the Delhi High Couwrt cannot
be * brushed aside by me, at least, at this prima
facie stage. In the result, Notice of Motion
succeeds. It is made absolute in terms of prayer

clause (b) which reads thus 1-

- that pending the hearing and final
disposal of the present suit the
Defendant No. 1 their servants,
representatives, agents,’ distributors,
dealers and employees be restrained by a
temporary order and injunction of this
Hon*ble Court from in any manner
whatsoever importing, distributing or
selling TinTin books "in India.*® .

a7. I had recorded a statement -of first
defendant’s _advncate on 18th June 2005 by which
ad~interim order in terms of prayer clause ()
was granted. That ad-interim order is in force
admittedly and is now confirmed. However, thers

shall be no order as to costs.

(8. C. DHARMADHIKARE, J.)
TRUE COPY
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Section Offic
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