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G 1A TODAY §§ a givbal play.
4§ er. investments in Iudla by
| -Adorelgn companles are.gs b
|iporwnd as investmenis made
‘| -ouside India by an Indiaa com-
Fany,‘l’*urther,‘acqulsltwns. beit
ocal.ar cross+border helps Indla
- kpgcwmovciorward. ‘ T

Unlortunately, thwe concept
~ |.paper-on revamping the:)
J| iChmpamies A, 1956, may’
‘cause o few impedimants, - -
qithe’  + Companies -
C{Amendmenty B,
l 2003, had putaneng
J W otwoetier struc-
il tures.” 1L had pro-. %
poséd that 's sub- %2
sidiary cannothave an- -

yvas theti up in arms against this
“pripusal, and rightfully so.
17 Sad 10 say, this concept papet
Uy drawnmore oz lessonthe
“sane lloes. it provides
that: N corpany which 13
3 subsidiary of anothser ¢oin-
puiny shall, after the cotrunmences
maent of this act, be a holding
compeny. In other words, 8 sulb-
sidiary cannet have a subsidlary,
Huwever the concept paper has
“made one exception,
© A provisto states: A company,
whicls is a subsidiary of anuthez
company, may bea holding com-
pany of a body corporate ncor- 1
porated outside India. Tn other
words, outbound Inyesunenis
wiltnotbe af(ected. Pur example,
[ ¢} g software company in India
{Ca A), has a subsidiary {Co B}
that carries cut BEQ operations,
Ca B, would be permitied o sel
up lts upezatiois abroad, by set-
tihg up a subsidiary (Co G} in
Maurithis.
Howevey, if Cuo B wishes W

“other subsidiary. India Ine, 0

-

have anotber subsidiary trndio.
rhis woulhd Dot be depmitted. The
saving grace, s proposal with
b onor hove a vetrospective difect,

But whl come into foree ondy
P oonee e new Companies Agl, is

o

“investments for cos

engcted. This proposal has sever-
al ramtficattons. To begin with, it
is illogical o prohibit Co B fromy
setting up 2 subsidiary In Indla,
but to permit It to set up sub-
sidiartes abroad. o :

I our example, Co C, would
ihiumbe allowed 1 have down-
ward subsidfaries abroad. The
Mauritius subsidiary, would be
able to have a sub- -

sidlary in Philippings, China and
other counniies, A charterud ac-
countant quips: *Does 1t nwan
that the draflsmen have more
faith I legislation of other coun-
ules?” C

Sevond, shis proposal widl lwe
pede further . growth.  Kanik -
Ganapsthy, corposale advocate,
Nishitll Desai Associates, states:
It will not be possible lor Co B,
Uit Is a subsidlary, to acqulre
olher BFQ companies in Didia.
Acquisition through a shate
trapwfer 15 much more simpte
than an amalgamation that in-
volves @ lengily court process.
Aftar cnagiment,  inovganic
growlh via acquigiions will be
unprossible.”

While oxisting strughures il
not be atfected, problums will
grlse Su the Tuture fergers and
acyuisisons, i the target comyiae
ny hasoie hanoue siep-dovn

© differemt countrigs, o 5
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. v R it :
subsidiaries, Thus, "whilefthe .o -
doors will continue to: remain 1, -

b,

open for outhound ‘expansion it
atd growth, growth withinIndis
will be stunted. A few legal prac- Ty
Utivners have also taised doubts ®
ont inward tvesunents ntoTa- |
dia. The reason Is the deéinkions |
contained in the concept papers |
Most MNC's that investin Jn:
“dia are global ¢onglomerates,
* haviug several subsidiarics
R

"“For eg the apcxnhuldhuéi'\'.

" company of the MNG group .

may be in \he US. 1t could be -

- having subsidiarics In VX, Sl
" gapore and China, Ii, he UK | ..
7 company wishes [0, invest,in

India, will it be altowed 10.do;
50, cven if it 1§ @ subsidias s of ;
Vihe parent company of the'
growp? R NI
v A subsidiary cannot have -
another subsidlary, in India,
Butdoes this resuiction covers -
subsidiary of a loreign Lompa-.
ny thal wishes to have a subs
sidlary inIndia? The confusion
atjses, as the definition of & -
body corporate s wide enough
to covera company Incorporargsd
putside India. e
Shefali Goradia, head-busi-
ness  steucigring  division,
Nishith Desal Associntes opines,”
that a subsidiary outside Indis,
ol a foreign paren, will not be
aflected, She says: “The concepl
nate, has drawn adistinction be-
tween the term ‘body corparate’
and ‘comnpany’. A company -
only refers to adomestic compa-
1y, incorporated inindia, Only e
subsidiavy of such a company,
cannot have downward sub-
sidiaies in india.”
~Ideally there shoutd be 2 clar-
ification 10 the effect that carpos
e entiies registered and incot
purated abraad will noy be cov-
cred by the Indlan Cumpanies
Agt, Tor the pumpuose of deiermine
ing the pyramid strucie of the
holding company amd lis sube
sicdiavtes within flia,” sates ane
oiher consultant,
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