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UPDATE ON LAW ON EMPLOYMENT OF LOCAL CANDIDATES IN GURUGRAM (GURGAON): PART Il

The Haryana State Employment of Local Candidates Act, 2020 has come into effect on January 15, 2022.

The Haryana State Employment of Local Candidates Rules, 2021 and the “designated portal” thereunder have
been notified.

The applicable salary threshold for posts which would require employers to hire local candidates has been revised
to INR 30,000 (USD 400 approx.) from INR 50,000 (USD 700 approx.)

Start-ups and Information Technology /Information Technology enabled Services (IT/ITeS) companies commencing
operation before January 15, 2024 shall be exempted for a period of 2 years from the date of commencement of
business.

Amidst severe criticism, the Haryana State Employment of Local Candidates Act, 2020 (“HSELC Act’) has finally

come into force from January 15, 2022". The HSELC Act has been enacted with the objective of ensuring 75%
employment of ‘local candidates’ (thatis, candidates who are domiciled in the state of Haryana) by employers
(including private employers) in Haryana. For more details on the HSELC Act, please refer to our previous hotline
available here.

While the provisions under the HSELC Act continue to remain the same, the Haryana state government has reduced
the applicable salary threshold for an employer’s obligation to compulsorily register employees on the designated

portal from INR 50,000 (USD 700 approx.) to INR 30,000 (USD 400 approx.)z. This means that employers will need
to ensure that they have registered details of all their existing employees who are drawing monthly gross salary or
wages of up to INR 30,000 (USD 400 approx.) on the designated portal within three months from the date of

commencement of the HSELC Act.? Employers will also be able to initiate recruitment process for new vacancies

only after completing the online registration of their existing employees4.

Likewise, the government has reduced the applicable salary threshold for posts in which 75% of employees should

comprise of local candidates® from INR 50,000 (USD 700 approx) to INR 30,000 (USD 400 approx)ﬁ. This means that
for posts where the monthly gross salary or wages are up to INR 30,000 (USD 400 approx.), every employer will

need to ensure that 75% of such posts are occupied by ‘local candidates'’. The employer will however be able to

recruit a ‘local candidate’ only if such candidate has registered on the designated portals.

The Haryana labour department has, vide a notification dated January 13, 2022°, specified
https://local.hrylabour.gov.in as the “designated portal” under the HSELC Act and rules.

HSELC RULES: KEY FEATURES

The rules under the HSELC Act, that is, the Haryana State Employment of Local Candidates Rules, 2021 (‘HSELC
Rules”) has been notified on January 10,2022 and has come into effect along with the HSELC Act. The key features
of the HSELC Rules are as follows:

1. Given thatthe HSELC Act defines a ‘local candidate’ as someone ‘domiciled’ in the state of Haryana, the HSELC
Rules clarify that a ‘domiciled person’ will be one who is a bona-fide resident of Haryana satisfying the conditions
prescribed in this respect by the Haryana government from time to time and having a Parivar Pehcan Patra

issued under the Haryana Parivar Pehchan Act, 2021 1o

2. Itdefines ‘employee’ as “any person employed by the employer on payment of salary or wages or any other
remuneration but does not include an apprentice engaged under the Apprentices Act, 1961”.

3. ltprovides for a unique identification number to be provided to all types of businesses operating in the state of
Haryana on the Haryana Udhyam Memorandum Portal"

Identification Number (HUM ID).

, called the Haryana Udhyam Memorandum

4. Every employer is required to use its HUM ID and register its existing employees earning a gross monthly salary
of up to INR 30,000 (USD 400 approx.) on the designated portal.

5. Local candidates seeking employment under the HSELC Act are also able to register themselves on the
designated portal.

6. Employers seeking exemption from the reservation requirement are required to make an application to this effect
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on the designated portal in the prescribed manner, furnishing inter alia reasonable grounds for the exemption
besides any specific qualification, skill & experience requirements, which is to be investigated by the competent

authorities before an exemption is granted.12 Any exemption granted under the HSELC Act will be valid only for a
maximum period of 1 year and any un-filled vacancy upon expiry of the 1 year from the grant of exemption will be
treated as a fresh vacancy and be subject to compliance requirements under the HSELC Act.

7. Aggrieved employees are permitted to file complaints against employers for violation of the HSELC Act on the
designated portal, which is required to be disposed of by the competent authority within 30 days.

8. Employers are required to furnish a quarterly report containing details of local candidates employed and
appointed by the employer in the previous quarter.

9. Employers are required to maintain records containing inter alia details of the number of employees,

occupational details of employees, number of local candidates'® recruited etc. in electronic form which is to be
made available for inspection and verification by the labor authorities.

10. Penalty amounts under the HSELC Actrange between INR 10,000 (USD 140 approx.) to INR 2,00,000 (USD
2,700 approx.).

OTHER RECENT DEVELOPMENTS

The Haryana government has, vide a separate order dated January 17, 2022, exempted certain categories of
employers/vacancies from the applicability of the HSELC Act. Accordingly, start-ups and IT/ITeS companies,
commencing operations before January 15, 2024 shall be exempted from the HSELC Act for a period of 2 years from
the date of commencement of business. The reservation requirement will also not apply to short term employment of
up to 45 days and vacancies filled through promotion / transfer/ absorption of surplus staff of any unit of the same
employer in Haryana. The order also enables the state government to exempt any class, post, skill and category of
employment vide a separate notification, in which local candidates of desired qualifications may not be available.

In terms of representations by industry bodies against the law, a writ petition was previously filed by A.K. Automatics
challenging the HSELC Act which was dismissed by the Punjab and Haryana High Courtin March 2021 on the basis

thatthe HSELC Actwas notin force at thattime and therefore not affecting the petitioner adversely15. The petitioner
had argued thatthe HSELC Act was violative of several provisions of the Indian Constitution'® besides being
violative of the fundamental rights of individuals to apply for jobs in all parts of the country. At present, a petition has
been filed by the Gurgaon Industrial Association challenging the constitutionality of the HSELC Act, which is pending
before the Punjab and Haryana High Court'. Reportedly similar petitions have been filed by other industrial

associations of Rewari and Faridabad.'®

ANALYSIS

While the Haryana state government strongly believes that the HSELC Act will go a long way in opening up new
avenues of employment for the youth in the state, the government’s move to impose reservation requirements in
private employment is being perceived by multiple stakeholders including employer associations as a very
regressive step. Itis feared that the brunt of the law will have to be borne by private-sector employers given that the
jobs in such establishments are largely skill based and local resources having such skills may be scarce.

Industry associations therefore believe that the HSELC Act will make it difficult for industries to remain competitive in

the state with acute shortage of skilled local manpower19. Reportedly the impact of the HSELC Act is already being
feltin the industry rich Faridabad and Gurugram districts of Haryana where many offices in these areas are looking to

move out to locations outside Haryana such as Delhi or Greater Noida (state of Uttar Pradesh).2°

In the midst of the raging condemnation by industry bodies especially in the IT/ ITeS sector, it remains to be seen
whether the HSELC Act ends up meeting the same fate as similar laws which were introduced in other Indian states
such as Andhra Pradesh?' and proposed in states such as Maharashtra and Karnataka. With the pandemic having
already impacted employers severely, the HSELC Actis expected to create more pressure for employers in Haryana.
While the state government has envisioned a self-sustained state, such a protectionist law could derail India’s overall

focus on ensuring ease of doing business and attracting foreign investment.

Industry associations and employers now eagerly await the High Court hearings hoping for some relief.

— Vivek llawat, Sayantani Saha & Preetha S

You can direct your queries or comments to the authors

1 https://local.hrylabour.gov.in/uploads_new_2/notifications/1636355412.pdf

2 https://local.hrylabour.gov.in/uploads_new_2/notifications/1636355656.pdf

3 Section 3 of the HSELC Act

4 ps per FAQs published by the Haryana government on the HSELC Act available at: https://local.hrylabour.gov.infhome/faq.
5 As per Sec. 2(g), HSELC Act, “Local Candidate” means a candidate who is domiciled in the State of Haryana.

6 https://drive.google.com/file/d/1akdd9g9dtGF3YAm3IvOjKVFShpLcdt8-/view?usp=sharing

7 Section 4 of the HSELC Act

8 Proviso to Section 4 of the HSELC Act

9 https://storage.hrylabour.gov.in/uploads/labour_laws/Y2022/Jan/W2/D14/1642137354.pdf

10 https://meraparivar.haryana.gov.in/TheHaryanaParivarPehchanAct,%202021.pdf
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13 see supra at 3
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15 https://thewire.in/government/haryana-despite-changes-to-local-candidate-job-quota-law-industry-still-not-

happy#:~:text=The %20petition%2C%20filed %20by%20Rohtak,chaos%20in%20the%20current%20industrial
16 Articles 14,15, 16 (2) and 16 (3), 19 (1)(g), 21, Constitution of India

17 https://www.hindustantimes.com/cities/gurugram-news/gurugram-industries-body-to-approach-high-court-over-

reservation-law-101642021612394.html.

18 https://www.theweek.in/news/biz-tech/2022/01/18/wil-haryana-local-job-quota-law-end-gurgaon-growth-story.html
19 1bid.

20 https://thewire.in/government/haryana-despite-changes-to-local-candidate-job-quota-law-industry-still-not-happy

2 https://www.hindustantimes.com/cities/others/andhra-pradesh-s-local-job-quota-law-cleared-20-months-ago-yet-to-

pick-up-pace-101615641920960.html

DISCLAIMER

The contents of this hotline should not be construed as legal opinion. View detailed disclaimer.

This Hotline provides general information existing at the time of This is not a Spam mail. You have received this mail because you
preparation. The Hotline is intended as a news update and have either requested for it or someone must have suggested your
Nishith Desai Associates neither assumes nor accepts any name. Since India has no anti-spamming law, we refer to the US
responsibility for any loss arising to any person acting or directive, which states that a mail cannot be considered Spam if it
refraining from acting as a result of any material contained in this  contains the sender's contact information, which this mail does. In
Hotline. It is recommended that professional advice be taken case this mail doesn't concern you, please unsubscribe from mailing

based on the specific facts and circumstances. This Hotline does list.
not substitute the need to refer to the original pronouncements.
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