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Arbitration

Stamping of Arbitral Agreements

I
n April 2023, a five-judge bench of the Indian 
Supreme Court pronounced a landmark judgment 

in the case of N.N. Global Mercantile (P) Ltd. v. Indo 

Unique Flame Ltd (“NN Global 2”). This judgment held 

that the non/insufficient stamping of agreements 
(containing an arbitral clause) would render such 

agreements and the arbitration clause therein 

unenforceable under the law. The court found that 

non/insufficient stamping is not a “curable defect”, 

and that rights of parties would remain frozen until 

the agreement (otherwise exigible to stamp duty) has 

been stamped. 

By this judgment, the five-judge bench overturned 
the decision by the three-judge bench in the same 

matter (“NN Global 1”). NN Global 1 had applied the 

doctrine of separability to find that an arbitration 
agreement could still be acted upon even if the 

contract containing such arbitration agreement 

was unstamped. Accordingly, NN Global 1 held that 

prior decisions of SMS Tea Estates v. Chandmari Tea 

Co. and Garware Wall Ropes Ltd. v. Coastal Marine 

Constructions and Engg Ltd were bad in law. 

In SMS Tea Estates, a division bench of the Indian 

Supreme Court had held that an arbitration clause 

contained in an unstamped or insufficiently stamped 
contract cannot be acted upon under Section 35 of 

the Indian Stamp Act, 1899 (“Stamp Act”). After this 

judgment, in 2015, Section 11(6A) to the Arbitration 

and Conciliation Act, 1996 (“Arbitration Act”) was 

introduced. This section sets out that while appointing 

an arbitrator, courts should merely look at the 
“existence” of an arbitration agreement. In Garware, 

the Supreme Court held that an arbitration agreement 

would not “exist” when the contract containing it is 

not enforceable under the law for being unstamped. 

Accordingly, Garware ensured that the findings 
of SMS Tea Estates remained untouched by the 

introduction of Section 11(6A) to the Arbitration Act. 

While overturning SMS Tea Estates and Garware, NN 

Global 1 also raised doubts about the findings made 
another three-judge bench in Vidya Drolia v. Durga 

Trading Corporation, which upheld Garware. Due to 

this conflict between the two three-judge benches, 
this matter was referred to a larger five-judge bench 
to settle the matter.

By overturning NN Global 1, the five-judge bench in 
NN Global 2 upheld the prior decisions in Garware 

and SMS Tea Estates. NN Global 2 upheld the 

findings of Vidya Droila that under Section 11(6A) of 

the Arbitration Act, a court has to decide whether 

an agreement exists in law and not just in fact. An 

agreement which cannot be enforced under the law 

cannot be a valid contract, and thus cannot “exist” 

for the purpose of Section 11(6A). An unstamped 

agreement (otherwise exigible to stamp duty) cannot 

be enforced under the law, and thus cannot be said 

to have any “existence”. Lastly, NN Global 2 held that 

an arbitration agreement is also exigible to stamp 

duty under the Stamp Act. Accordingly, it held that 

the doctrine of separability would not preserve the 

enforceability of an arbitration agreement if the main 

contract (containing such agreement) is unstamped.
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