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I. BACKDROP

1

2 the Court 

transactions. 
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decided. 

may become relevant in the absence of  Indian 

II. BRIEF OVERVIEW OF CANADIAN 
GAAR PROVISIONS

term “tax benefit” has been defined under 

deferral of  tax or other amount payable under 

a result of  a tax treaty.

have been undertaken or arranged 
primarily for bona fide purposes 
other than to obtain the tax 

purposes other than to obtain the 

III. JURISPRUDENCE DEVELOPED BY 
CANADIAN COURTS

in 3, is a 

 

independent bona fide business purpose to be 
invalid.

 

do not have any business purpose to endure. 

business purpose. This is apparent from the 
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In the  case, 

for the invocation of  the general anti-avoidance 
5: 

bona 

7  held that merely 

role in the decision to undertake a transaction 

not be characterized as an avoidance transaction 

the ‘primary’ purpose implies that multiple purposes 

Regarding the manner of  determination of  

in  observed as 

Thus, in Canada, it is understood 
that merely because a transaction results in 

no commercial rationale for undertaking the 

be invoked.

Court of  Canada in

be used judiciously. Relevant extracts of  this 

not be used routinely every time the Minister 

 

Copthorne Holdings Ltd. vs. Canada10, has further 
observed that caution must be exercised in the 

on regular transactions. 
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IV. UNIVAR HOLDCO CANADA ULC VS. 
THE QUEEN

in the case of  
11

Avoidance Rules to a case of  a cross-border 

held that unless the Canadian revenue authorities 
can “clearly demonstrate” that the transaction is 

dividend distribution taxes in Canada.

A. Factual Background

triggering a dividend distribution tax under 
section 212.1 of  the Act12. 

the adjusted cost base of  the shares of  Univar 
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debt and shares, so that the amount of  the note 

Particulars Before  
(in USD)

After  
(in USD)

0

Total

13. 

of  the Canada-US Tax Convention to claim an 

The Tax Court of  Canada after examining 

the Act and the commentary released by the 

B. Issue

the series of  transactions had resulted in a tax 

nature of  avoidance transactions. Therefore, the 

deliberately structured to satisfy the conditions of  

C. Judgment

13 of  the Canada-United States Tax Convention 

amendments to the Act and commentary drafted 

amendments do not necessarily confirm that 
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amended almost a decade after the transaction 

The Court concluded that the same 

extraction from Canada had more conventional 

Accordingly, the Court did not find these 
transactions abusive in nature. The Court referred 

V. Her Majesty the Queen vs. Oxford 
Properties Group Inc. 

series of  transactions to be abusive of  various 

A. Factual Background

value15. This is referred to as a “rollover” as 

the asset being transferred are retained. 

(i) Creation of  First Tier Partnerships

transactions to reorganize the structure through 

involved transferring the certain real estate assets 

(“UCC”) to certain limited 
“First Tier Partnerships”

(ii) Amalgamations

Act

result of  a vertical merger, it became eligible to 
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(iii) Creation of  Second Tier Partnerships 
“Second 

Tier Partnerships”

increase the value of  its interests in the Second 

a high ACB.

(iv) Disposal of  Real Property

generated by this sale. In fact, in one case, the 

The Canadian revenue authorities sought 

B. Issue

estate assets amounted to abusive tax avoidance 

authority. 

C. Judgment

the landmark rulings delivered in the case of  
17 and Copthorne Holdings

rise to the tax benefit are avoidance 

that the series of  transaction undertaken by 
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tax benefits arise from arrangements that are 

authorities deem a transaction or a series of  

arrangement. 

them some certainty, the CBDT released a 

absence of  any judicial guidance on the subject. 

of  a general anti-avoidance rule. 

an  is an 

The Court recognized that this may result in 

these transactions had the effect of  defeating the 

Act clearly brought out the real scheme of  the 

the legislation. Unlike the case of  Univar, the 

VI. Relevance in the Indian context
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20. 

for bona fide purposes other than to obtain the tax 
21. Both the Indian and the Canadian 

transactions.

in the ITA. 




