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IN' THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) NO.171 OF 2003
( Under Article 32 of the Constitution of India)
Centre for Public Interest Litigation . ..Petitioner
V. '

Union of India and Anr. | .Respondents
(With W.P.(C) No.286 of 2003)

THE 16TH DAY OF SEPTEMBER.2003

Present: ,
Hon'ble Mr.Justice S.Rajendra Babu
Hon'ble Mr.Justice G.P.Mathur

F.S:Nariman. Salman Khurshid, Shanti Bhushan, Rajinder Sachar,
Ram Jethmalani, Sr.Advs., Imtiaz Ahmed, Ms.Naghma Imtiaz,
S.Rehan, V.N. Raghupathv Prashant Bhushan ,Dr.K.S.Chauhan,
Chand Kiran, Dr.D.N. Sandavshu Suresh Kant, Advs. with them
for the Petitioner

Ravi Prakash Gupta, Adv. for Intervenor
L.Nageswsra Rao, Additional Solicitor General, Harish N.Salve,
Sr.Adv., P-.eek Jalan, Saurabh Kirpal. B.V.Baleram Das,K.C .Kaushik

Advs. with them for the Respondents.

JUDGMENT

The following Judgment of the Court was delivered:
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IN THE SUPREME COURT OF INDIA |
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) NO. 171 OF 2003

Centre for Public Interest Litigation ...  Petitioner

versus

Union of India & Anr. ... Respondents

(WITH WRIT PETITION (CIVIL) NO. 286 OF 2003)

JUDGMENT

RAJENDRA 5ABU, J.

In these two writ petitions filed in public interest the petitioners are
calling in question the decision of the Government to sell majority of
‘shares in Hindustan Petroleum Corporation Limited (HPCL) and Bharat
Petroleum Corporation Limited (BPCL) to private parties without
Parliamentary approval or sanction as being contrary to and violative of
the provisions of the ESSO (Acquisition of Undertaking ir india) Act, 1974,
the Burma Sheli (Acquisition of Undertaking in India) Act, 1575 and Caltex
(Acquisition of Shares of Caltex Oil Refining India Limited and all the

Undertaking - : 1 Inciia for Caltex India Limited) Act, 1977.
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'i'ha petitioners  confended that in the Preamble to these
enactments it is' provided that oil distribution business be vested in the
State so that the disiribution subserves the common general good: that,
further, the enactments mandate that the assets and the ol distribution
business mu:: vest in the State or in Qovernment companies; that, they
are not opp.sed to the policy of disinvestment but they are only
challenging the manner in which the policy of disinvestment is being given
offect to in respect of HPCL and BPCL; that, unless the onactments are
repealed or amen&ed appropriately, the Government should be restrained
from proceeding with the disinvestment resulting in HPCL and BPCL
ceasing to be Govemmeﬁt companies. It is further submitled that
disinvestment In HPCL and BPGL could result In the State losing control
over their assets and oil diétribution business and, therefore, it is contrary

to the object of the enactments.

It Is th> submission of the leamed counsel for the petitioners that
acquisition ot 1HPCL and BPCL has taken place in pursuance of Article
39(b) of the Constitutiqn; that, Article 39(b) subserves the object of
building a welfare State and an egalitarian social crder; that, therefore,
these enactments have been passed with the object of giving effect to
Article 39(b) of the Constitution and the provisions of the epnactment
provide for vesting of these undertakings in the State or in a Government

company; that, it is not open to the Government to disinvest the same

without first Cnunying tha 13w in this regard either by ropealing the
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enactments. or by making m;age changes by way of amendments in
the enactments. The learned counsel further relied upon a decision of
Superior Court of Justice of Ontario between Payne vs. James
Wilson and Her Majesty the Queen in Right of Ontario dated April 19,
2002. In that decision the Superior Court of Justice of Ontario declared
that any sale of the common Shares of Hydro One Inc. held in the name of
Her Majesty in right of Ontario, whether pursuant to an initial public
offering of common shares or by way of a secondary offering, o
otherwise, contravenes sub-section 48(1) of the Electricity Act, 1998. In
that enactrier section 48(1) provides that the Licutenant Governor in
Council m:- cause two corporations to be incorporated under the
| Business Corporations Act and shases in thooo coiporations may be
acquired and held in the Name of Her Majesty in right of Ontano by a’
. member of the Executlve Council designated by the Lieutenant Governor
| in Councnl That order was appealed to the Court of Appeal of Ontario.
Durmg pendency of the appeal the Electricity Act, 1998 was amended by
replacing Section 48(1) thereof which expressly authorises the Minister of
Environmerit and Energy to dispose or otherwise deal with the shares of
the Hydro.One Inc. and on that basis, disposed of the appeal. It was
further notized in that aecision: that the reasons given by tne Superior
Court of Ju: ‘e cannot be read as a general pronouncement on the rights
of the Crown to deal with its assets; that, the learned Judge purported to

analyse a specific provision in a specific Act; that, he did so in the context
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of tha antirety of the Elachicily Act, 1998, the specific circumstances
surroundir: ; its enactment and the comments of the Minister r&sponsnble

for that spe - fie Act.

In the counter-affidavits fi led on behalf of the contesting
respondents, it is urged that the policy of disinvestment followed by the
Governmen: of India has been upheld by this Court in BALCO
Employees’ Unjon vs. Unlon of Indla, 2002 (2) SCC 333; that the

decision to disinvestment and the implementation thereof is purely an

administrat've decision relating to the economic policy of the State; that, lt,
is the Prerogative of each elected ‘Government to foliow its own policy;
that, the contontion of the petitioners that prior approval of Parliament for
disinvasting {Sovarnment's holding in HPCL and BPCL is not nacossary
'since in the Acquisition Act setting up these companies there are no
restrictions on the disinvestment of these companies; that, the said
companles are registered under the Companles Act, 1956; that, the sale |
of shares thereof do not require Parliamentary approval; that, the
Memorandum and Arlicles of Association of the said companies also do
not contain any such restriction on transfer of shares: thet, the Acts w1
question have worked themselves out aftor acquisition; that, the
provisions of the Companies Act, 1.»"}56.a.nd Securitizs znd Exchange‘
Board cf India’s guidelines govern the companies in question under which
there are {5 restrictions on disinvesting Government share holding in

these comr .iles; that, there is no other statutory bar to such sale of



shares; t‘hat, indead, tha Disinvestment Commission axamined the issues
relating to disinvestment of IBF Co. LW and found that there was no
necessity of Par%iaméntary approval for its disinvestment; that, in fact,
shares in HPCL and BPCL were sold duriﬁg the period 1991-92 to 1983-
94 through executive decislons; that, similarly, another. public sector
undertaking, aruti Udyog Limited where acquisition was through an Act
of Parliament, was disinvested through executive decisions over the last
two decades; that, even in those cascs, Parliamentary approvai was not
required and the present case does not stand on a different footing as the
legal ‘regime is similar; that, in the enactments in question there are RO
express or implied provisions restraining trancfer of shares of HPCL or
BPCL: that, oll is an important secter of the economy and can Grow only
with increasing efﬂ;iency and that the key to efficiency is competitiott and
disinvestment is an important instrument to achieve competition; that,
after dismaniiing of the Adminietered Prices Mechanism with effect from
1.4.2002, th: Sovernment's main responsibility in the petroleum secter is
laying down the broad policy sramework with the objectives of ensuring oil
security in the country and protecting the interests of consumers, that,
under the ensuing market scenario in the ol sector, thereis a need for an
independent statutory regulatory mechanism to ensuie competition,
encourage investment and protect consumers’ interest in the oil sector;
that, steps have been taken to introduce in Parliament a Bill for

establishing a statutory regulatory authority; that, two private parties viz.,
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~ M/s Reliar :3 Industries L;imited'and Essar Oil Limited, have already been
granted authorisations io market 'transponéﬁon fuels and the Goverhment
has already deregulated Exploration and Production, Refining and
Pipelines; that, there is now widespread private sector panicipétion in
Exploration and Production, Refining and Pipelines; that, petroleum
sector and conau;ners are expected to benefit as a result of such
increased competition; that, in this global economic scenario and the
noed for greater private participation and privaio financo initiative,
disinvestment by Government of its share holding in State owned
companie- is avn instrument of economic policy accepted giobaliy. It is also
brought t¢ .ur notice by him that assets of the ‘HPCL and BPCL were
acquired by the Central Government through Acts of Parliament but in
course of time of more than quarter of a century the zssets have changed
their nature and today they bear hardly any resembiance to the aodcts
which were acquired under the etatufea; that moet of the present eseete:
of the two companies have heen acquired after acquisition by means of
investment by the Gavernment and those assets which were initially
acquired under siatute have aiso been transformed into substantially
different assels; that, cata placed before the Court wiil clearly indicate
that the a@3ets of HPCL and BPCL todav have only a ramote semblance
to the as s that had been acquired in 1974 and 1375 znd a large
proportion of the assets of the two companies have beer added after

acquisition; thal, even the assefs that were taken over arc no longer the



same as capital has been spent on them over the past several years;
that, all .ese asseis now belong to HPCL anc BPCL which are
incorporated under the Companies Act. 1956; that, at the highest, the
petitioner's contention can be that the assefs taken over cannot be
privatisec! but there clearly cannot be any requiremerit of Parliamentary
approval or sanction for disposal of assets added post-acquisition; that,
asscts acquired by HPCL and BPCL either by acquisition through
legisiation or through purchase have ail now ingistinguishably merged and
form tha assets of the companies, disposal of which will be governed only
Ly the provisiens of the Companies Act, 1956 and there is no need for any
Parliamen:=ry approval or sanction. In this context, he relied upon the

decisions ~ this Court in Western Coalflelds Limited vs. Municipal

Council, Birsinghpur Pali & Anr,, 1999 (3) SCC 290, and Municipa!

Commissioner of Dum Dum Municipality & Ors. vs. | dian Tourism

Development Corporation & Ors., 1995 (5) SCC 251, fo indicate tho

nature of hoiding by @ Government company of the assets held by it.

In addition, Shri Harish Salve contended that as per Section 7 of
the Act, the Central Government may vest the assets acquired by it in any
Governmant company which bescmes a complete ovrier of the acquired
assets and the Cen'ral Government has no further interest in the assels
so transfe.ved to the compznies. The company holding tie acquired
. assets is .2 any other company incorporated under the Companies Act

that such companies do not hold or administer these properties for and On



behalf of the Central Gavemment; that there is na aexpress or implied
« pfoh_ibition in Section 7 qf the Act on the transfer by the Central
Governmen- 7 its shares in these Companies; that, the only reason why
| th_e assets were acquired by the Government by legislation was that part
of the assets Included the marketing part of a forelgn'company; that the
parliamentary debates specificclly show that the uriderstanding was that
for the transfer of*the sharee and assets in an Indian company did not
require the enactment of a law. That pa& of the assets bolonging to the
two oil compznies were obtained by negotiated purchase, rather than
through accsisition: that in the case of Burmah Shell, the assets belonging
to the indian subsidiary were bought through a commercial transaction:
that,. It canmot be gainsald that the companles are vrr_ee to sell off thelr
 assets withe. . any change in the law; that thus if the companies desire to
sell off at this distance t;f time the old machinery inherited by them (and
the value of which is & smali fraction of its current net worth), there is no
legal embargo even if it amounts to the co'mpény no longer holding a'ny of
the assets vestad in after natioralisation; that if tha cantentian of the
petitioners is accepted, the Central Government cannot sell its shares
even in such a company : that, the definition of a Governmant Company
Can be amcnded under the Companies Act generally and unrelated to
purposes naticnalisation laws or can amalgamate these companies with
another company which may u!timéte!y impact the Central Government's

shareholdin **hat thus, there is nothing in law to prevent the Central



Governmant to amend the articles b PMVUG that avan if it contmuas to
hold 51%. it will not interfere in the mamqement with the pnvate stratemc
partnet who- holds less shares; that e Govemnmont wn,am the same
object in a manner more favourable to the Govemment — viz. by selling off
its shares to reduce its holding; mﬁ',ihé submission that the policy
underlying a statute has to be determined from a reading of the preamble;
and that reference to the preamble of a etatute can be had only when the

words of a statute are ambiguous and placed reliance on Smt. Sita Devi

{Dead) by L Rs. v. State of Bihar & Ors. 1995 Supp (1) SCC 670, para
2; that, the legislative policy as spelt out in the- prganible which is to
ensure that the assets are so managed and the undertaking is so run to
ensure that its business remains vested in the State so that lt can be run
for the public good; that even by ftransfer -of @ company. other than
. Government company the assets can"be‘disttibdte‘d in a manner that
would subserve the common good and “the common good” is a |"n'atter of
economic policy; that‘with tho passage of tim;b, the needs c;f tho economy
may dictate changes — a change cannot be condemned on the ground that
it would be deterimental to common good. In this context, it is submiited
that the nationalisation was a part of a larger policy to bring in the oil
-sector under Government control; that, the control of the oil sector was not
attained by a legistation but by administrative policy; that the prices of oil
products were also controlled by executive orders. These have been all

modified by the Government in exercise of executive power; that in view of
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these changés the cortinuance of Govemment ownorship of shares in’ -
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these compames is no longer considered to be necessary: that the
peroep’aon now ts: that the “common good” will best be subserved by the
prlvatlsat!on “of these undertakings; that this perception IS a matter of

A

econom!c polk:\f not amenable to judicial review.

-We start our discussion of the matter from a constltutlonal ang
Whon the éovomment decides to set up a new company, the investmont
for settlng it up is shown as a ‘new in‘strument~ of service' and exhibited
separately |n the demand for grants for the concemed Mmlstrv while
presentlng the Annual Budget.  Under Article 113(2) of the Constltutlon
_ esﬁmates arb presented to Patliament in the form of demand for grants
This fulfllls the technical requirement of parilamentary approval when a
new company is setup. The Presldent in exercise of his powers conferred
under Artiole 113(2) of the Constitution hae framod the General Fmanotal
Rules, in which under Rule 71, it is provided that no expenditure shall be
incurred durhg a financial year on a new service not contemplated in the
Annual Budget for the year except after obtaining the supplementary grant
or an advance from the Contingency Fund. Setting up a new public sector
company is defined as a ‘new instrument of service’ for which approval of
Parliament is required for expenditure from the Consolidated Fund of

~ India. If this is the background in which a new compahy is set up, can
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such a company be dzsmanﬂed withou? sm kind of pariamentary

mandate? In this background we will now consider the case on hand.

\

| The pleadings' filed and th; arguments raised before this Court |
indicate that the question for‘ cqnsideratioh before us is whether .or not
there is any express or implied limitation on the quefnment to privatise
HPCL and BPCL. It is no doubt true fhat the two companies are
Government compénies and being instrumentalities of the State, they can
enfe’; into ‘contracts among other things, .buf question Is whether this
power is circumscribed by any statute either expressly or by necessary
mplmﬁon. lt is also clear that there is no prowsnon in the Aot expreooly
shhng that the Govarnmont shall, at all imes, hold not less than 51% of
thepald-up capthl of each corresponding new company, as has bea.n
stated in the Banking Companies (Acquisition & Transfer of Undertakings)
~ Act. Nor is there any provision as in the Coal Mines: Nationalisation Act,
1973 to the effect that “no person, other than the Central Government or a
Government company or a corporation owned, menaged, or controfied by
the Central Government shall carry on coal hu‘ning operation, in India, in

any form”.

For the purpose of understanding the provisions we will set out the
relevant provisions of one of the enactments. We make it clear that the

three enactments stated above in this case are identical.
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Praambla to tha ESSO (Acquisiﬁon of Undprhlcjng in India) Act,

1974 (hereinafter refesred to as- the Ach reads &5 fillows =

WHEREAS Eoso Eastorn ino., a foreign oompany, is oarrying on,

- in India the business of distribution” anqg marketing petroleum

Products manufactyred by Esso Standarg Refining Company of
India Limiteq and Lube India Limited, ang has, for that Purpose,
established places of business at Bombay and other places in
Indi

AND WHEREAS it is expediert in the public interest that the
Undertakings, - in India, of Esso Eastern inc. should be acquired

In order.to ensure that the ownership and control of the petroleum

products distributed and marketed in lndig by the said company

are vested.in the State and thereby " s0 distributed as best to -

subserve the Common good;”
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companies.' Sechon BPdees for transter and veshing in the Centra
Government of the undertakings of Es$o'in india, Section 4 provides f;r
general effect of vesting. Section 5';5'rovides for the Central Government -
to be Iessec; 6r tenant undef_ceitaln circumstances. Section 8 deals with
removal o}‘ .doubts. For the present purpose, Section 7 of the Act Is

imperbéht »and it reads as follows :-

“Secton 7(1). Notwithstarding anything contained in sections 3,
4 and 5 the Ceniral Government may. if ¢ is satisfied that a
Govemment ccmpany is wiliing to comply, or has complied, with
such terms and-conditions as that Government may think fit. to
impoee. direct, by notiication. that the night, title anc interest anc
- the liabilitiss of Esso in relation to any unaertaking in india shall,
instead of continuing to vést in the Central Government, vest in
the Govemnment company etther on the date of the notrfication or
on such earlier or later date (not being a date earlier than the
' appointed dey) as may be specified in the notification.
72) where the right, title and interest and the habilities or Esso in
relation 1o its underakings in India vest in a Government company
under sub-section (1), the government company. shall, on and
from the date of such vesting, be deemed to have become the
owner. tenant or lessee, as the case may be, In reiation to such .
undertakings, and all the rights and liabilties of the Centrai
Government in reiation to such undertakings shall, on and from
*he date of such vesting, be desmed to have become the rights
and liabilities, respectively, of the Government company

3) the provisions of sub-section (2) of section 5 shall appiy to a
lease or tenancy, wnich vests in the Government company, as
they apply to a iease or tenancy vested in the Cenual Government
ana reference therein o the “Central Government” shail be
construed as a referance o the Government company.”’

Section 7 provides that subject to the conditions that may be
imposed by the Government, right, title and interest and liabilities of Esso
in relation to any undertaking in India can be vested in a Government
campany and sub-section (2) thereof enables such Gavernment company

to become the owner from such date.



ln orderto interpret the enastments in quesﬂun & is mry to

look bho#’mmble to the Act. The Preamblo to lhg Act ckaﬂy mted
that aoﬁﬁlﬂlmh}!ono in order to ensure that tho ownorshcp and con.rol '
of pelitieurn yyoducts, -distributed and markehd in Ind:e by lhe sa:d

compiinars vested in the State and ttzaemmmm;_mm i
subserve the common good.” (emphasis suppl;ed) Preamble, though

does not control the statute, is an admissible ald to construction theraof.
The Act sets out that the assets of the undertaking shall vest In the
Government as provnded under Section 3 of the Act. However, Section 7
of the Act enables the Government to tranafer the undertakmg to a
Gov;mmont company as defined undor Soct:on 617 of the Companics
Act, 1956, lf tho Act intendad that the underhkmg so vosted in the
Govemment- ;ccmpany can be transferred, wholly or partly, to any
company other than a Government company there certamiy woulid have

been an Indlcaﬂon to that effect In the Act itself. The questlon therefore, Is

whether absence of specific provision as contained in the Banking

Companies (Acquisition & Transfer of Undertakings) Act or in the Coal

Mines Nationalisation Act, 1973 that the share holding shall always be
held by Government, will give a different compiexion to thesa provisions.
When the provisions of the Act provide for vesting of the property of the
undertaking in the Government or a Government company., it cannot mean
that it enables the same being held by any other perscn, particularly in the

context that the object of the Act Is that the ownership and control of the
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petroleum products is distributed and marketed in-india by. the State or
Government company and that thereby so distributed as best 1o subserve
the common good. The argument that there is n; specific pr ovision In the
Act as contained in the Banking Companies {Acdhlslﬂdn' & Transfer of
Undertakings) Act or in the Coal Mines Naﬁonallsaﬁon Act, 1973 does not
carry the matter any further bécauseh the idea embedded in those
provisions are implicit in the provisions of this enactment, as expiained
earlier. [f disinvestmont takes piace and the company ceases to be a
Govarnment company as defined under Section 617 of the Companies
Act. to say that it is still a Government company as contemplated under
Section 7 of the Act will be a fallacy. What is contemplated ;under Section
7 of the Act Is onty a Government company and ‘no other. In relation to @
Government company Sections 224 to 233 are substituted and the audit of
the company takes place under the supe_rvision ;nd contliol of the
Comptroller & Auditor General of India who shall give effect to Section 224
(1-B)(1-C). The Auditors shalil submit a report to the Comptroller & Auditor
General of India and even when audit.takes place, su.bjeét fo his
instructions. Comptroller & Auditor General of india may aiso conduct
supplementary audit and a test audit. Under Sectiort 19(1) of Comptrolier
& Auditor Genera!'s (Duties, Powers and Conduct of Service) Act, 197‘1
audit of companies is to be conducted by him in terms of the Companies

Act. Annual Reports on the working of affairs of the company is faid
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before Pnrll.m.nt under Section 619(1)(b) of the Companies Act. Such

control wiu be !oSt if a company ceases fobea Govemment companv

Argumogg of S Harish Saive that 2 simple amendment of Section

617 of the. Companies Act unrelated t¢ the acqu;smon can alter the

position inf\.law_. jis only perceived but not attained and hence does not
require any examination. He contended that to facilitate disinvestment of
the shates the public sector enterprises are alldwed to list the shares cn
Stock Exchanges, irrespective of the percentage of shares disinvested by
the Govermnment and, therefore, submitted that there is no need for the
Government to obtain Parliamentary approval.' Salé; of shares qf these
cbmpanies though uninhibited, cannot be to such an extent so that the
substratum: of the character of the Govemment companies is allowed to
be lost and converted into an ordinary company \mthout being approved
by the General Body of shareholders and, in this case, the Government.
Govemment, in turn, Is subject to the statutory limitations, to which we

have adverted to now. Hence, the argument begs the question which is

put in issue before us.

Again accretions to the Govemment company’s assets subsequent
to acqmsntxon of the undertaking is an irrelevant factor in the context of the
question we are considering. Here what is requlred to be seen is, not

which asset can be transferred or not, but whether the undertaking can
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change its character from a Government company to ocadimary MM

with’out Parliamentary clearance in the light of the statute of acquisition.

The dobate as to Whether a privatization law is necessary has boon

going on all aver the world.  This aspact has been discussed by Picrre

Guislain in his book entitled ‘The Privatization Challenge’ published by the

Woerid Pank. The visws of the learned Author are regroduced hereunder:

“Ahether a country needs to €nact a privatization law or can do
witiout one depends on several factors: the poiitical situation and
le7al traditions of the country, the scope of its privatization
Program, and the nature of the enterprises to be privatized, Two

different issues have to be addressed: does legisiation need to be
enacted to authorize or facilitate privatization, and if so, should the
New provisions take the form of amendments to the pertinent laws

or be grouped together in a specific privatization law?

Some countries have opted to enact privatization laws even when
privatization couid have been implemented without amending the

- existing legisletion. This may have the advantage -of mobilizi
explicit poittical support and commitment In favour of privatization
from the very start, it may confer a stronger, clearer mandate on
the government and agencies in chaige of implementing
privatization and malke them more accountabie. A privatization
changes in
legisiation that although not required for commencing the
process, may Substentially facilitate it. on the other hand, a
privatizaticn law irvolves risks, including potentiaily long delays in
getiing pariiarrent approval, the somezimes exzessively restrictive
Scope of legislative provisions, and a tendency on the part of
S¢me parliaments to interfere too much in the impiementation of
privatization transactions, Furthermore, special legislation may
not be neeced for tha transfer of the subsidiaries, participations, or
essets of State Owned Enterprises or public holding companies.”

law al'so provides an opportunity to introduce

[Pp.296-297]

The learned Author has further enunciated that if legistation is to be

brought for privatization, the same should reflect the broad politicai lines of

the privatization strategy and programme and that it should also endow

the Government or privatization agency with the required implementat

ion



among other things, a basic consensus among Parliament, Government,
and ks of state on the Scope and broad lines of the programme; a clear
mar.date given to the executing agencies along with the powers necessary
for fulfiling that mandate; and unambiguous, flexible, and competitive
privatizatjon Vproceddre'.s applied in a transparent manner by officials

accountable for theijr actions.

Apart from United Kingdom, there have been privatizaticn
programmes in France and ltaly in Europe. Similarly massive programme
has been carried out in Argentina, Mexico and Brazil. In these countries,
Privatization Acts have been enacted and numerous routes are adopted to

achieve privatization, Some of which are illustrated below:

1. A oublic offering of shares combined with a listing on the stock
exchange has brought share ownership to many millions of people and
have been the mechanism through which the Government's desire to

widen share ownership has been brought to fruition.

r3

A trade sale to another private Sector company or to a consortium and

Such a transaction js inherently more private than a share offering and



19

some of the privatizations executed in this manner have: faced some
criticism for being insufficiently open to public examination and debate.
A management buy—out’ where the public sector entltys management
team combine together to raise finance and, in conjuncﬂon with the
financier, purchase the busmess through a newly formed vehicle
company. |
- A piivate placing of shares in a business wnth a group of investors.
. Mazking State assets available under concession so that the assots
may then be warked out by the concessionary.
- Special features of making provision for a golden share that is a
special share in the privatized entity which is retamed by the
Government and which typically entrenches certam provisions within
the company’s articles of association in such a way as to prevent
specified changes occurring without the consent of the Government
Such processes are adopted in certain businesses whlch are lmportant
in defence and strategic grounds and so should be insulated from the
possibility of take over of, more generally, that businesses which are
new 0 the private séctor should not be blown off course by an
ursolicited take over offer made early in their newly private lives. This
cpec:al share can be a double-edged sword and it may give protection
to the Government in certain sensitive circumstances but leave the

Government with the risk of incurring the wrath of shareholders who
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would be denjed the right tq accept what might be a very attractive

offer for their shares. '

any need for law regarding Privatisation or what routes are to be adopted

for achieving the same. lIrrespective of those considerations, we base our

In the case of BALCO (supra) executive action to disinvest was
not challenged probably due to the fact that there was no statutory

backing of the nature with which we are concerned in the present case. |n

the case of Maruti Udvoq limited (supra), though acquired under an

enaciment, there was no challenge to the same to disinvest morely by

executive action. Thus, these cases stand on g different footing.

not. We find that on the language of the Act such a course is not
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In the result, we allow these petitions restraining the Central
Government from proceeding with disinvestment resulting in HPCL and

BPCL ceasing to pe Government .companies without appropnately
amend!ng the statutes concerneq Sultably.

New Delhi,
~ September 16, 2003,



